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Re Kingate Management Limited and the Companies Act, 1981,
2011 Commercial Court Jurisdiction No. 301 [original location:
SC Vol. 76 p 232] (6 March 2012), is a case involving another
round in the ‘Kingate’ litigation, a multiparty action commenced in
2009 after the Bernard Madoff collapse. The substantive case
concerns whether subscription monies paid for shares in a now-
insolvent Fund are repayable as a debt or held on trust for the
would-be subscribers.

The recent application concerned the winding up of the named
(related) company, which was sought by the Joint Provisional
Liquidators (“JPLs”) or, in the alternative, by the Company itself
(acting by its shareholders the directors having resigned). The
Court took the opportunity to articulate the legal basis for
jurisdiction under the Companies Act, 1981 and, more
specifically, SS. 161 (grounds for winding up by the Court) and
175(1)(a) (applying to JPLS).

In so doing, the Court confirmed that JPLs lacked jurisdiction to
wind up a company under S.175(1)(a) in circumstances where
there was no practical impediment to the Company itself, or its
creditors, seeking the Order. The Court wound up the Company
on the basis that the grounds were made out by the Company
under S.161(a) or by any potential creditor under S.161(e). In the
alternative, the Court could, of its own motion, wind the
Company up pursuant to those sections where, as here, the
Company was insolvent.
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Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of
Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that
includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive,
sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate
and commercial, litigation, restructuring and insolvency, and private client and trust matters.
Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate
secretarial, accounting and management services.

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad
terms only and is intended to merely provide a brief overview and give general information.
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