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SHAREHOLDER AGREEMENT - INTERPRETATION 

OF INDEMNITY PROVISION - PAYMENT OF 

INSURANCE LOSSES

The Plaintiff sought damages in the amount of US$165,703 plus 

interest as monies due from the Defendant under a shareholder 

agreement. The Plaintiff’s case was that the shareholder 

agreement was concluded as one aspect of the Defendant’s 

participation in an Insurance Profit Centre “rent-a-captive” 

programme (“the Programme”), offered by the Plaintiff and its 

affiliate Mutual Indemnity (Bermuda) Limited (“Mutual 

Indemnity”). The Shareholder Agreement entitled the Defendant 

to a dividend if the Programme was profitable, but obliged the 

Defendant to indemnify the Plaintiff in respect of any losses 

suffered by Mutual Indemnity in respect of the insurance risks 

relating to the Defendant’s clients.  

The issues in controversy substantially turned on the 

interpretation of dividend and indemnity provisions of the 

Shareholder Agreement. Mutual Indemnity had paid out 

US$165,703 in respect of losses on the Programme. As such, 

the Plaintiff argued that the Defendant was obliged to indemnify 

the Plaintiff in this amount pursuant to clause 3A of the 

Shareholder Agreement.  

In considering the relevant provisions of the Shareholder 

Agreement, the Judge considered the proper approach to 

construing the indemnity obligations of a preferred shareholder 

and adopted the approach of Bell J in Mutual Holdings (Bda) 

Limited -v- American Patriot et al [2010] Bda LR 46. He noted 

that the Court of Appeal for Bermuda went on to affirm that the 

intent of the relevant provisions of the Shareholder Agreement 

was to indemnify the Mutual companies for “any losses that the 

Program had suffered”: American Patriot Insurance Agency -v- 

Mutual Holdings (Bda) Limited [2011] Bda LR 47.  

The Judge found that the argument advanced by the Defendant 

contended that the clear words of an indemnity ought to be 

ignored to achieve a result which is commercially favourable to 

the Defendant but inconsistent with the commercial object of the 

indemnity clause. The Judge held that if the commercial purpose 

of the relevant clause was to ensure that the preferred 

shareholder indemnified the Plaintiff for all losses suffered on the 

Programme, it made no sense to construe the clause as not 

applying to payments actually made by Mutual Indemnity. Such a 

construction would be inconsistent with the plain terms of the 

contract.  

The Judge went on to note that the exclusionary words of clause 

3A “provided, however, that the definition of incurred losses and 

loss expenses in paragraph 2(C) shall for this purpose only 

include losses and loss expenses which have been paid or are 

likely to be paid within the following 90 days” ought only to be 

engaged in circumstances where the relevant loss figures relied 

upon to support a claim on the indemnity relate to amounts 

which Mutual Indemnity has not paid and/or is unlikely to pay 

within the next 90 days. 
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includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 

 

 

 


