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BERMUDA 
SUPREME COURT  

 
The Bermuda Environmental Sustainability 

Taskforce (“BEST”) -v- The Minister of 

Home Affairs [2014] SC (Bda) 56 Com (25 

June 2014) 

APPLICATION FOR PROTECTIVE COSTS ORDER - 

PUBLIC INTEREST - CAPPED COSTS

BEST had appealed against the Minister’s decision dismissing 

BEST’s appeal to him against the decision of the Development 

and Applications Board (the “DAB”) granting conditional approval 

to four planning applications. The present interlocutory 

application, sought, an Order that: “There be a Protective Costs 

Order made in favour of BEST, pursuant to sections 12 and 18 of 

the Supreme Court Act 1905, RSC Order 1A, Rule 1, RSC Order 

62, Rules 2(4), 3(2), and/or 3(3), Section 61(2) of the 

Development and Planning Act 1974, and/or the inherent 

jurisdiction of the Court”.  

There was no known precedent for the Bermuda Court granting 

a Protective Costs Order (a “PCO”). Despite this, it was common 

ground between the parties that a PCO could validly be granted, 

based on the Court’s flexible statutory discretion to deal with 

costs and guided by persuasive English case law grounded in a 

comparable civil procedural regime. Controversy turned on how 

the principles developed by the English courts should be applied 

to the facts of the present case. In this case the question was 

whether BEST, an environmental non-governmental organisation 

with admittedly limited funds and no private interest at stake, 

ought in the public interest to be protected from the usual costs 

consequences of pursuing its appeal, in the event that it failed, 

and if so, on what terms.  

Applying a flexible approach to the guideline principles 

articulated in the English Court of Appeal case in R (Corner 

House) -v- Trade and Industry Secretary [2005] EWCA Civ 192, 

it was found that (1) BEST was raising issues of public 

importance and it was in the public interest that they be resolved; 

(2) Having regard to the financial resources of the parties, and 

the likely costs, it was fair and reasonable to make the PCO; and 

(3) There is a risk that BEST might discontinue the proceedings 

if the PCO is not made. The Judge held that BEST was entitled 

to a PCO and as such, in the event that its appeal is dismissed, it 

is protected from any adverse costs order. In the event that its 

appeal succeeds, its costs are capped at US$75,000. 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


