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INTERLOCUTORY APPEAL - DERIVATIVE
PROCEEDINGS - WHETHER THE JUDGE ERRED IN
LIMITING THE SCOPE OF THE LEAVE WHICH HE
GRANTED TO THE APPELLANT TO BRING
PROCEEDINGS IN THE NAME OF AND ON BEHALF
OF THE RESPONDENT COMPANY

Microsoft Corporation (“Microsoft”), a minority shareholder of the
Respondent Company Vadem Ltd (“Vadem”), was granted leave
to bring claims derivatively in the name of Vadem under Section
184C of the BVI Business Companies Act, 2004. The Learned
Judge, however, also made statements in his written judgment
that Microsoft had no authority to prosecute, here or elsewhere,
claims vested in Vadem California, which is Vadem’s wholly
owned subsidiary. These statements effectively limited the scope
of the leave granted to Microsoft. Microsoft appealed seeking an
order that the permission previously granted be extended to
include claims involving causes of action vested in California.

Allowing the Appeal in part, the Court held, inter alia, that it was
not necessary, in granting leave pursuant to Section 184C(1) for
the Learned Judge to offer his interpretation of what that section
means because such interpretation had no bearing on any of the
matters he was required to satisfy himself about or take account
of and that leave should have simply been given to Microsoft to
bring proceedings in the name of and on behalf of Vadem
without the limiting word expressed in the Judgment. Further, the
Court held that whether the leave to bring derivative action in the
name of and on behalf of Vadem would enable Microsoft to bring
proceedings vested in a wholly owned subsidiary of Vadem will
be determined by the lex fori.
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Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of
Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that
includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive,
sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate
and commercial, litigation, restructuring and insolvency, and private client and trust matters.
Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate
secretarial, accounting and management services.

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad
terms only and is intended to merely provide a brief overview and give general information.
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