
 

 
 
 
 
 
 

 

 

MAY 2014 

 
BRITISH VIRGIN ISLANDS 
COURT OF APPEAL  

 
Kenneth Krys and John Greenwood and 

New World Value Fund et al Claim No. 

BVIHCMAP 2013/0017 

PARTNERSHIP IN LIQUIDATION - ARTICLES OF 

PARTNERSHIP - CONSTRUCTION - ALLOCATION 
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CONSTRUCTION OF CLAUSES IN ARTICLES OF 

PARTNERSHIP AFFECTING PARTNERS’ 

ENTITLEMENTS - MEANING TO BE GIVEN TO 

WORD ‘SALE’ IN PHRASE ‘FOLLOWING THE SALE 

OF ALL INVESTMENTS OF THE PARTNERSHIP’ - 

WHETHER ‘SALE’ SHOULD BE GIVEN PLAIN 

ORDINARY MEANING OR ALTERNATIVELY 

EXTENDED MEANING SO THAT IT IS READ 

INSTEAD AS ‘SALE OR DISTRIBUTION IN SPECIE’ - 

WHETHER SALE OF ALL INVESTMENTS OF 

PARTNERSHIP HAD TO TAKE PLACE DURING 

TERM OF PARTNERSHIP - WHETHER LEARNED 

JUDGE ERRED IN HOLDING THAT THE WORD 

‘SALE’ OUGHT TO BE GIVEN AN EXTENDED 

MEANING

This case concerned the construction of articles of partnership. 

The decision is not authority for any proposition of partnership 

law but instead has significance in outlining principles of 

construction in questions of commercial contract interpretation 

generally. The argument turned on the meaning of the word 

“sale” and whether it was broad enough to apply to a distribution 

in specie.  

In taking this opportunity to state the current applicable legal 

principles on the construction of commercial contracts, the Chief 

Justice applied English case law to establish the relevant 

principles; Rainy Sky SA -v- Kookmin Bank [2011] 1 WLR 2900; 

Al Sanea -v- Saad Investments Co Ltd [2012] EWCA Civ 313; 

Attorney General of Belize and Others -v- Belize Telecom Ltd 

[2009] 1 WLR 1988. The principles can be summarised as:  

1. Starting with the words used, the objective is to determine 

what the parties meant by the language used, thus the 

need to ascertain what a reasonable person with the level 

of knowledge known to the parties, would have understood 

the parties meant;   

2. The Court will not re-write the bargain. Unambiguous 

language must be applied; and  
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3. Where ambiguous, the Court should adopt an interpretation 

most consistent with business common sense taking into 

account consequences and context.  

The Chief Justice considered the Respondent was seeking a 

fairer interpretation of the clauses by reading in that which was 

not there. It was, in her view, “an attempt to introduce terms into 

the contract in order to improve upon it”. As unfair as it may 

appear to the Respondent, such interpretation did not make the 

scheme devoid of any commercial purpose or lead to a ridiculous 

or absurd result. She went on to approve Lord Hoffmann’s dicta 

in Attorney General of Belize -v- Belize Telecom (above): “The 

Court has no power to improve upon the instrument it is called 

upon to construe, whether it be a contract, a statute or articles. It 

cannot introduce terms to make it fairer or more reasonable. It is 

concerned only to discover what the instrument means”. 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


