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CONTRACT - CONSTRUCTION - CLAWBACK 

AGREEMENT

The Plaintiff is an investment management company and the 

Defendant is a consultancy company set up to provide fund 

management services to the Plaintiff. The compensation 

agreement between the two parties was based on a system of 

bonuses which would be subject to claw back in respect of 

losses attributable to the relevant portfolios, a system that was 

memorialized in a badly drafted claw back agreement prepared 

by a non-lawyer. After catastrophic losses in the financial crisis, 

the Plaintiff brought an action on the claw back agreement which 

required the Court to determine its true meaning and 

construction and in particular whether, as a matter of 

interpretation, claw back was based upon and limited to the 

amount of reduction in the overall performance fee or on the 

individual performance of the portfolios managed by the 

Defendant.  

Further, the Court was required to determine the meaning of the 

words, “attributable to” in the context of the claw back 

agreement. The Court held that an agreement must be 

interpreted in light of all the background circumstances 

reasonably known by or available to the parties, which includes 

absolutely anything which would affect the way in which the 

language of the document would have been understood by the 

reasonable person having all such background knowledge.  

It is also appropriate in interpreting such an agreement that the 

Court should know and take account of the commercial purpose 

of the agreement, which itself presupposes knowledge of the 

genesis of the transaction, the background, the context, and the 

market in which the parties were operating. The poorer the 

quality of the drafting, the less weight should be given to 

semantic niceties that attribute to the parties an improbable and 

unbusinesslike intention. Having regard to these principles, the 

operation of claw back under the agreement was based upon 

and related to the individual performance of the Defendant in the 

management of the particular portfolios for which it was 

responsible and the profits and losses on those portfolios.  

Furthermore, while in some circumstances, “attributable to” may 

well require that the Court consider the notion of blame or fault, 

in this case, based on the overall construction of the contract, 

there is no inference to that effect to be drawn from the 

agreement. Here, “attributable to” means only that the 

investments in question were part of the Defendant’s portfolio. 

Judgment was given for the Plaintiff. 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 


