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COMPANIES - WINDING UP - INABILITY TO PAY 

DEBTS - LOSS OF SUBSTRATUM

The Petitioning investors were owed redemption proceeds by the 

Company. Rather than paying in cash, the Company sought to 

satisfy the redemption requests in specie by issuing promissory 

notes. The Company’s offering memorandum stated that shares 

could be redeemed in kind, and provided that the value of the 

assets paid out were to be determined by the board of directors 

in consultation with the Company’s investment manager, in the 

board’s sole discretion.  

The investors were not satisfied with the promissory notes and 

applied to have the Company wound up on the basis that the 

Company could not pay its debts. Alternatively, the application 

claimed that the Company should be wound up on the just and 

equitable ground, the Company having lost its substratum.  

Following the issue of the writ, the Company transferred certain 

assets into a new Delaware entity and caused the shares in that 

entity to be registered in the Petitioners’ names. The Court found 

on the facts that the proposed distribution of shares did not 

satisfy the obligation, as what was paid over did not realistically 

represent the value of the investor’s entitlement.  

The Court also found that the ‘sole discretion’ vested in the 

board to value the assets did not give the board the absolute 

discretion to effect a distribution which would not give 

commercial efficacy to the obligations owed to the investors 

under the contractual documents. The directors’ duties of care 

and good faith towards the investors were not impliedly swept 

aside by the contractual documents.  

As the assets selected for distribution were commercially 

worthless when measured against the value of the debt it 

purported to satisfy, the debt was not discharged. The facts 

justified a winding up order on the just and equitable ground as 

well as on the ground of insolvency. 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 

 

 

 

 

 

 

 

 


