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In the case before the court, the net asset value (“NAV”) of DD 

Growth Premium 2X Fund (the “Fund”) had been struck on the 

basis of a valuation of certain assets which turned out to be 

worthless, the NAV had therefore been so overstated that when 

the assets were realised there was a shortfall resulting in the 

Fund being unable to pay redemptions in full. Full redemption 

payments had been made to some redeeming investors, partial 

payments to others (including the Plaintiff) and no payments at 

all to others. The Fund was subsequently wound up and 

liquidators appointed by the court.  

The liquidators sought to recover the payments made to 

investors whose shares had been redeemed on the basis of the 

overstated NAV, arguing that such payments were unlawful by 

reason of Section 37(6)(a) of the Companies Law, which 

provides: “A payment out of capital by a company for the 

redemption or purchase of its own shares is not lawful unless 

immediately following the date on which the payment out of 

capital is proposed to be made the company shall be able to pay 

its debts as they fall due in the ordinary course of business”.  

The Chief Justice of the Cayman Islands examined the capital 

maintenance doctrine as reflected in Section 37(6)(a), and then 

considered whether the payments made were payments out of 

capital. He held unequivocally that they were not.  

The mainstay of the Chief Justice’s reasoning is that save for a 

de minimis amount of US$1/1000 per share, the purchase price 

of the Fund’s shares represented share premium, and the 

redemption price of the shares represented share premium plus 

(or minus) the profit (or loss) on the investment of that share 

premium (in this case into a similarly named master fund). 

Section 34(2) of the Companies Law provides what share 

premium can be used for and specifically authorises the use of 

share premium to be used for “providing for the premium payable 

on redemption or purchase of any shares of the company”.  

Accordingly, share premium was not to be regarded as having 

become part of the paid up share capital of the Company for the 

purposes of the capital maintenance rule as embodied in Section 

37(6)(a).  

The liquidators had sought to argue that under the 2007 Revision 

of the Companies Law (applicable at the relevant time) Section 

37(5)(a), no reference was made to “share premium” (unlike the 

2011 Amendment Law which added such a reference). 

Therefore, they argued that share premium was, under Section 

37(5)(b), deemed to be capital for the purposes of Section 

37(6)(a). The Chief Justice described this as a “strained and 

tortuous construction”.  

The Chief Justice expressly rejected an argument that because 

changes to the wording of Section 37(5)(a) were made in 2011 to 

include the words “share premium” in that provision, a change in 

the law had been made so that prior to 2011 share premium was 

to be treated as capital. As the Chief Justice observed, there was 

no policy change that would justify such a conclusion. The 2011 

Amendment served to clarify the existing law and not to alter it.  
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He held that Section 34(2)(f) was to be read without being limited 

by Section 37 and that there were in effect two separate 

regimes: that provided in Section 34 and that provided in Section 

37. This conclusion was supported by the fact that Section 

34(2)(c) provided for share premium to be used “in the manner 

provided in Section 37” in addition to providing by Section 

34(2)(f) that it could be used for providing the premium on 

redemption. Thus, there was no prohibition on using share 

premium for the purposes of redeeming shares, even if a fund is 

cash flow insolvent at the time it makes those redemptions.  

In the alternative, the Liquidators had argued that the payments 

were a fraudulent preference contrary to Section 168(1) of the 

Companies Law which requires the payments to be have been 

made “with a view to giving such creditor a preference over the 

other creditors”. It has been held previously in the Cayman 

Islands that this requires the liquidators to prove that the 

“dominant intention of the debtor was to prefer the creditor”.  

On the evidence, the Chief Justice found that the liquidators had 

failed to prove such a dominant intention: indeed, on the 

contrary, he held that the payments were made due to the 

increasing pressure being exerted by the Plaintiff (including 

unannounced visits to offices and threats of reporting to 

authorities) and a desire to cover up or postpone the discovery of 

the catastrophic losses suffered by the Fund. 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


