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[2017] SC (Bda) 14 Com (17 February 2017)

APPLICATIONS FOR WINDING UP ORDER ON
CREDITORS' PETITIONS - WHICH OF TWO
COMPETING PETITIONS SHOULD HAVE PRIORITY
- WHETHER, IN ABSENCE OF COMPANY, PERSON
APPEARING ON WINDING UP PETITION HAS
STANDING TO DISPUTE PETITION DEBT -
WHETHER PETITION DEBT DISPUTED IN GOOD
FAITH AND ON SUBSTANTIAL GROUNDS - WHO
SHOULD BE APPOINTED PROVISIONAL
LIQUIDATORS WHERE THERE ARE COMPETING
NOMINATIONS

In Opus Offshore Limited, the Court was faced with two separate
winding up petitions presented by different creditors, each
petitioner seeking different provisional liquidators on their
petition. The petitioner, in respect of the second petition, filed the
petition in its capacity as a creditor, but it was also the majority
shareholder of the company.

In respect of the competing petitions, the Court saw no reason to
depart from the general rule, as adopted by the English courts,
that priority should be given to the petition presented first.
However, this did not impact the determination of who should be
appointed as provisional liquidators. In this regard, having
established that none of the proposed nominees were conflicted
and all were eminently qualified the Judge took into account that:
(i) the opposition of the shareholders to a winding up petition or,
by parity of reasoning, to the choice of provisional liquidator, will
carry less weight than the wishes of the creditors (particularly, in
this instance, given the shareholders’ involvement with the
management of the debtor company) and (ii) disputed debts of
supporting creditors will carry less weight than they would if their
claims had not been disputed by the Company. With this in mind,
and noting that the choice of provisional liquidators is a matter
for the Court’s discretion, the Judge proceeded with the first
petitioner’'s nomination reasoning that such appointees were
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most likely to command the confidence of a majority of those
who will seek to prove in the liquidation in light of the fact that a
large number of creditors had supported such appointments.
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