
CLAIM PRIORITIES IN RESCUE PROCEEDINGS
– A GLOBAL COMPENDIUM



• Creditors with mortgages or charges or
some other security interest over some or
all of  a company’s assets.

• The expenses reasonably and properly
incurred in placing the company into
liquidation and conducting the
administration of  the liquidation.

Secured claims

Liquidation fees and
expenses 

When a company is placed into official liquidation, the legal rights of
secured creditors are unaffected.  

There is no moratorium on a secured creditor’s enforcement rights in the
Cayman Islands by reason of  any insolvency process. 

Secured creditors can enforce their security without leave of the court.
Secured creditors whose debt is more than the value of their security can rank
as unsecured creditors in the liquidation for the balance of their claims.

Fees and expenses are payable out of  a company’s assets in priority to all
other claims.

In broad terms, liquidation expenses are payable in the following order of
priority:
- costs incurred by the petitioner;
- costs incurred by the provisional and/or official liquidator in procuring

professional indemnity insurance and/or a security bond;
- expenses and disbursements properly incurred by a provisional liquidator;
- remuneration of  any provisional liquidator;
- expenses and disbursements properly incurred by an official liquidator,

including any expenses payable to a party who has submitted a statement
of  affairs;

- expenses and disbursements properly incurred by the liquidation
committee;

- any order for costs made by the court in favour of  any creditor or
contributory in the winding up proceedings or in favour of  any other
person in proceedings to which the company is a party; and

- the remuneration of  the official liquidator.

In the case of  a liquidation which commences voluntarily and is
subsequently brought under the supervision of  the court: 
- expenses and disbursements properly incurred by the voluntary liquidator; 
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• Financing provided by a stakeholder or
commercial third party lender to meet the
costs and expenses of  the liquidation
where insufficient funds are available in
the liquidation estate.

• Financing provided to the liquidation
estate to allow a liquidator to commence
or defend litigation in the name or on
behalf  of  a company.  

• Certain debts due to employees, including
salary, wages and gratuities accrued during
the four months before the liquidation
commenced, medical health insurance
premiums and pension contributions, and
severance pay and earned vacation leave
when the employment contract was
terminated as a consequence of the
company's liquidation.

Liquidation funding

Litigation funding

Preferential claims

- costs of  making application for the supervision order, whether such costs are
incurred by the voluntary liquidator or any creditor or contributory of  the
company; and 

- remuneration of  the voluntary liquidator, shall rank equally with the expenses
and disbursements incurred by the official liquidator, but in priority to the
remuneration of  the official liquidator.

Subject to any security interest that might by granted by the liquidator to the
lender, such funding would rank equally with any other expenses and
disbursements properly incurred by a provisional or official liquidator.

The liquidator would be required to obtain sanction from the court in order to
agree funding arrangements and any security interests in relation to that funding.

The costs of  such litigation can be funded out of  assets of  a liquidation estate
or, if  they are insufficient, by a liquidator borrowing money on the basis that
repayment will be made from the proceeds of  litigation.

Similar to liquidation funding noted above, the liquidator would be required to
obtain sanction from the court in order to agree funding and repayment
arrangements.

In the event that litigation is unsuccessful, the liquidation estate might be liable
for costs if  there is an adverse costs award by the court, which would rank as
an expense in the liquidation (unless subject to After The Event Insurance, to
protect against this risk).

All types of  preferential claims rank equally which each other.
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• Certain taxes due to the Cayman Islands
Government.

• For banks incorporated in the Cayman
Islands and holding a Type A licence
issued under the Banks and Trust
Companies Law (2013 Revision), any
sum due to eligible depositors up to
CI$20,000 per depositor. 

• All other non-preferential creditors of  
a company. 

• Such as rent payments of  payments due
under any form of  lease.

• Such as debt due under a contract (for
example, deferred consideration due
under a sale and purchase agreement) 
at a future date.

Ordinary unsecured claims 

Special types of claims

a) Payments of a periodical
nature 

b) Debts payable at a future
date

Ordinary unsecured creditors are paid on a pari passu basis, subject to
subordination and set off  adjustments (discussed in further detail below).

Any subordination agreement made between a company and a creditor prior to
commencement of  the winding up is binding on the company in liquidation and
shall be enforced by the official liquidator.

In addition, any contractual right of  set-off  or non set-off  or netting
arrangement agreed between the company and any creditor prior to
commencement of  the liquidation is binding on the company in liquidation and
shall be enforced by the official liquidator.

The creditor may prove for any unpaid amount accrued up to the date when the
winding up order is made.

Unless the official liquidator continues to pay the rent or other payments
accruing after the date on which the winding up order is made as an expense
of  the liquidation, the creditor's claim in respect of  amounts accruing after the
date on which the winding up order is made shall be limited to a claim for
damages for breach of  contract.

A creditor may prove for a debt of  which payment was not yet due on the date
when the company went into liquidation.
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• A claim dependent on the realisation of
some uncertain future event. 

• Pre-liquidation interest is determined by
reference to a contractual right held by 
a creditor to claim interest which was
entered into prior to commencement of
the liquidation.

• Post liquidation interest is payable only
in circumstances where: (1) an official
liquidation lasts more than six months;
and (2) there is a surplus after payment 
of  the debts owed to ordinary unsecured
creditors. 

• The amount owed to an investor in
respect of  a redemption request which
has been accepted by a fund. 

• All other amounts invested by
shareholders.

c) Contingent Claims 

d) Interest 

Redemption claims 

Shareholder claims

If  a dividend becomes payable before the date on which the debt would have
fallen due, the amount of  the dividend shall be discounted for accelerated
payment using the rate of  interest prescribed by the Judgment Debts (Rates of
Interest) Rules.

The official liquidator shall estimate the value of  any debt which, by reason of
its being subject to any contingency or for any other reason, does not bear a
certain value.

The official liquidator may revise any estimate previously made, if  he thinks fit
by reference to any change of  circumstances or to information becoming
available to him.

A creditor who has a contractual right to claim interest against an insolvent
company may prove for the amount of  the interest accrued up to the date of
the commencement of  the liquidation but is not entitled to prove for any interest
accruing after the date of  liquidation.

Any surplus shall, in these circumstances be applied in paying interest on
those debts in respect of  the period during which they have been outstanding
since the commencement of  the liquidation pursuant to section 149 of  the
Companies Law (2013 Revision).

The rate of  interest payable is the greater of  either: (1) the contractual rate; or
(2) the prescribed rate under the Judgement Debts (Rates of  Interest) Rules.

No interest will be paid to any creditor whose claim to interest would amount 
to less than $500.

Investors who have redeemed their shares but remain unpaid at the
commencement of  a company’s liquidation are entitled to prove in the
liquidation for their redemption proceeds as a creditor.

Redeemed investors rank behind the Company’s general creditors but ahead
of  its shareholders.

Shareholders will be entitled to participate in any distributions in accordance 
to their rights under a company’s articles of  association.
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