
International 
Corporate Rescue



Published by:
Chase Cambria Company (Publishing) Ltd 
4 Winifred Close
Barnet, Arkley
Hertfordshire EN5 3LR 
United Kingdom

www.chasecambria.com

Annual Subscriptions:
Subscription prices 2016 (6 issues) 
Print or electronic access:
EUR 730.00 / USD 890.00 / GBP 520.00 
VAT will be charged on online subscriptions.
For ‘electronic and print’ prices or prices for single issues, please contact our sales department at: 
+ 44 (0) 207 014 3061 / +44 (0) 7977 003627 or sales@chasecambria.com

International Corporate Rescue is published bimonthly.

ISSN: 1572-4638

© 2016 Chase Cambria Company (Publishing) Ltd

All rights reserved. No part of  this publication may be reproduced, stored in a retrieval system, or 
transmitted in any form or by any means, mechanical, photocopying, recording or otherwise, without 
prior permission of  the publishers.

Permission to photocopy must be obtained from the copy right owner.  
Please apply to: permissions@chasecambria.com 

The information and opinions provided on the contents of  the journal was prepared by the author/s and 
not necessarily represent those of  the members of  the Editorial Board or of  Chase Cambria Company 
(Publishing) Ltd. Any error or omission is exclusively attributable to the author/s. The content provided 
is for general purposes only and should neither be considered legal, financial and/or economic advice or 
opinion nor an offer to sell, or a solicitation of  an offer to buy the securities or instruments mentioned 
or described herein. Neither the Editorial Board nor Chase Cambria Company (Publishing) Ltd are 
responsible for investment decisions made on the basis of  any such published information. The Editorial 
Board and Chase Cambria Company (Publishing) Ltd specifically disclaims any liability as to information 
contained in the journal.



105

ARTICLE

Enforcement of  Arbitration Award in Cayman: MNC Media 
Investment Limited v Ang Choon Beng

Paul Smith, Partner, and Ben Hobden, Associate, Conyers Dill & Pearman, Cayman Islands

The Cayman Islands has once again proved itself  to 
be a favourable jurisdiction for those trying to enforce 
arbitration awards under the New York Convention on 
the Recognition and Enforcement of  Foreign Arbitral 
Awards (‘the NY Convention’), following a decision by 
the Court of  Appeal in the matter of  MNC Media In-
vestment Limited v Ang Choon Beng. Paul Smith and Ben 
Hobden of  Conyers Dill & Pearman acted on behalf  of  
the successful Respondent.

The Appellant, MNC Media Investment Limited 
(‘MNC’), was a holding company incorporated in the 
Cayman Islands that owns an electronic media prod-
ucts business carried on in the Peoples’ Republic of  
China through a number of  variable interest entities.

By a Put and Call option, made between the Re-
spondent, Mr. Ang Choon Beng (‘Mr. Ang’) and the 
Appellant and two other non-Cayman Islands parties 
(cumulatively referred to as the ‘Linktone Parties’, 
Linktone being the former name of  MNC), Mr. Ang 
agreed to grant the Linktone Parties a call option to 
purchase certain shares and the Linktone Parties 
granted Mr. Ang a put option to require the Linktone 
Parties to re-purchase the same shares.

Mr. Ang sought to exercise his put option requiring 
the Linktone Parties to re-purchase the shares to no 
avail, and subsequently commenced arbitration pro-
ceedings against the Linktone Parties in the Singapore 
International Arbitration Centre (‘SIAC’). The SIAC 
Tribunal found in favour of  Mr. Ang and in its partial 
award directed that Mr. Ang and the Linktone Parties 
complete the sale and purchase of  the shares under 
the put option. The partial award did not make any 
provision for interest or costs, but gave Mr. Ang liberty 
to apply to the SIAC Tribunal should the need arise.

The Linktone Parties failed to comply with the par-
tial award, so Mr. Ang made an application to the SIAC 
Tribunal for a consequential order for the procedure 
for the completion of  the sale and purchase of  the 
shares and sought an order for payment of  costs and 
interest. Mr. Ang succeeded with these applications, 
the SIAC Tribunal making a final award in this regard.

Mr. Ang then set about enforcing the final award 
in the Cayman Islands. The matter first found itself  
before the Grand Court in November 2014 when Mr. 
Ang sought an order pursuant to section 5 of  the 

Foreign Arbitral Awards Enforcement Law (1997) Re-
vision (the ‘Law’) for leave to enforce the final award of  
the SIAC Tribunal against MNC. The NY Convention 
applies to the Cayman Islands, and accordingly the 
procedure under the Law for enforcing NY Conven-
tion awards is one which is very straightforward and 
enforcement friendly. Following a brief  ex parte appli-
cation Mr. Ang was granted leave to enforce the final 
award. 

Mr. Ang next presented a statutory demand against 
MNC (the ‘Statutory Demand’) under section 93 of  the 
Companies Law, threatening to wind up MNC if  the 
interest and costs awarded to him was not paid. The 
effect of  section 93 of  the Companies Law is that MNC 
would be deemed to be insolvent if  the demand, for an 
undisputed debt, was not paid within 21 days. 

MNC made an application to set aside the Statutory 
Demand on the basis that there was a genuine dispute 
as to whether the interest and costs were payable. It 
was argued by MNC that payment of  interest and costs 
was not a joint and several obligation upon all of  the 
Linktone Parties, but an obligation that was inextrica-
bly linked to the completion of  the sale and purchase 
of  the shares which was not activated until such time 
that the Linktone Parties elected one of  themselves 
to be the payor and that the final award of  the SIAC 
Tribunal should be construed accordingly. In the alter-
nate, MNC contended that the final award was void for 
uncertainty and that the Statutory Demand should be 
set aside on that basis.

On the contrary, Counsel for Mr. Ang argued that the 
final award was plain and clear in its terms; there was 
a free standing joint and several obligation upon all of  
the Linktone Parties to make payment of  the costs and 
interest ordered under the final award. It was argued 
that to place any other construction on the final award 
would be to defeat its purpose.

The parties were in agreement as to the applicable 
law; the Grand Court should give the final award its 
plain and obvious meaning. What fell to be decided 
was exactly what that plain and natural meaning was.

In his judgment dated 4 August 2015, Jones J. 
preferred the construction of  Mr. Ang, dismissing the 
application brought by MNC. The Statutory Demand 
was upheld and was not set aside. MNC appealed the 
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decision of  the first instance court and the matter was 
heard by the Court of  Appeal on 13 November 2015.

The arguments that had been made at first instance 
were repeated before the Court of  Appeal, together with 
a new argument that it was wrong for the enforcing 
court to adopt principles of  construction under na-
tional law when interpreting the award. Instead, it was 
argued, the enforcing court should construe the award 
autonomously, without regard to national law, in order 
to ensure transnational uniformity of  interpretation of  
an award. 

Once again the interpretation of  the final award prof-
fered by Mr. Ang was preferred. In its brief  judgment, the 
Court of  Appeal dismissed MNC’s application, opining 
that Mr. Ang’s construction gave ‘proper effect to the 
wording of  the Final Award as a whole’. The decision of  
the Court of  Appeal accepted that the enforcing court 
should adopt a principle of  minimal curial intervention 

as regards a NY Convention award, meaning that the 
enforcing court should adopt a mechanistic approach 
to the construction of  the award and give it its ‘plain 
and obvious meaning’. In particular, the Court of  
Appeal held that the enforcing court should give the 
award an autonomous interpretation without regard 
to rules of  construction under national law. As Field 
JA. held ‘It was not for the court to improve the award 
or to strive to construe it having regard to commercial 
considerations’. The enforcing court should not adopt 
the normal rules of  construction of  Cayman Islands 
law, under which the court can adopt a commercial 
purposive approach to construction.

The decision of  both the Grand Court and Court of  
Appeal is a victory for common sense and confirms that 
the Cayman Islands remains a friendly jurisdiction for 
those trying to enforce rights pursuant to arbitration 
awards.



International Corporate Rescue

International Corporate Rescue addresses the most relevant issues in the topical area of  insolvency 
and corporate rescue law and practice. The journal encompasses within its scope banking and 
financial services, company and insolvency law from an international perspective. It is broad 
enough to cover industry perspectives, yet specialized enough to provide in-depth analysis to 
practitioners facing these issues on a day-to-day basis. The coverage and analysis published in the 
journal is truly international and reaches the key jurisdictions where there is corporate rescue 
activity within core regions of  North and South America, UK, Europe Austral Asia and Asia.

Alongside its regular features – Editorial, The US Corner, Economists’ Outlook and Case Review 
section – each issue of  International Corporate Rescue brings superbly authoritative articles on the 
most pertinent international business issues written by the leading experts in the field.

International Corporate Rescue has been relied on by practitioners and lawyers throughout the 
world and is designed to help:

• Better understanding of  the practical implications of  insolvency and business failure – and 
the risk of  operating in certain markets.

• Keeping the reader up to date with relevant developments in international business and 
trade, legislation, regulation and litigation.

• Identify and assess potential problems and avoid costly mistakes.

Editor-in-Chief: Mark Fennessy, Proskauer Rose LLP, London

Emanuella Agostinelli, Curtis, Mallet-Prevost, Colt & Mosle LLP, Milan; Scott Atkins, Henry 
Davis York, Sydney; Samantha Bewick, KPMG, London; Geoff  Carton-Kelly, FRP Advisory, 
London; Gillian Carty, Shepherd and Wedderburn, Edinburgh; Charlotte Cooke, South Square, 
London; Sandie Corbett, Walkers, British Virgin Islands; Ronald DeKoven, DeKoven Chambers, 
London; Hon. Robert D. Drain, United States Bankruptcy Court, Southern District of  New York; 
Christopher Jarvinen, Berger Singerman, Miami; Matthew Kersey, Russell McVeagh, Auckland; 
Prof. Ioannis Kokkoris, Queen Mary, University of  London; Professor John Lowry, The University 
of  Hong Kong; Neil Lupton, Walkers, Cayman Islands; Lee Manning, Deloitte, London; Ian 
McDonald, Mayer Brown International LLP, London; Professor Riz Mokal, UCL, London; Mathew 
Newman, Ogier, Guernsey; Karen O’Flynn, Clayton Utz, Sydney; Professor Rodrigo Olivares-
Caminal, Queen Mary, University of  London; Christian Pilkington, White & Case LLP, London; 
Susan Prevezer Q.C., Quinn Emanuel Urquhart Oliver & Hedges LLP, London; Sandy Purcell, 
Houlihan Lokey Howard & Zukin, Chicago; Professor Philip Rawlings, Queen Mary, University 
of  London; Dr Arad Reisberg, UCL, London; Daniel Schwarzmann, PricewaterhouseCoopers, 
London; The Hon Mr Justice Richard Snowden Q.C., Royal Courts of  Justice, London; Anker 
Sørensen, Reed Smith, Paris; Kathleen Stephansen, New York; Angela Swarbrick, Ernst & Young, 
London; Dr Shinjiro Takagi, Nomura, Tokyo; Lloyd Tamlyn, South Square, London; Stephen 
Taylor, Isonomy Limited, London; Richard Tett, Freshfields, London; William Trower Q.C., South 
Square, London; Professor Edward Tyler, The University of  Hong Kong; Mahesh Uttamchandani, 
The World Bank, Washington, DC; Robert van Galen, NautaDutilh, Amsterdam; Miguel Virgós, 
Uría & Menéndez, Madrid; Maja Zerjal, Proskauer Rose, New York; Dr Haizheng Zhang, Beijing 
Foreign Studies University, Beijing.

For more information about International Corporate Rescue, please visit www.chasecambria.com


