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Conyers Dill & Pearman

1 General and Contractual

1.1 What are the typical structures available for

financing the purchase of an aircraft?

The British Virgin Islands (BVI) offers a flexible regime for
aircraft financing structures. Typically these will involve the
incorporation of a special purpose vehicle (SPV) which will hold
the title to the aircraft.

1.2 What are the key advantages/disadvantages

and main issues arising in relation to these financing
structures?

The BVT’s flexible corporate regime provides the ability to
establish tax neutral, flexible and low-cost vehicles to meet
clients’ specific structuring requirements, which can be tailored
to meet the specific requirements of the proposed transaction
while being internationally recognised.

There ate no restrictions under BVI law on the objects of
a BVI company, which can be unlimited or, in the case of a
restricted purpose company, as specified in the memorandum
of association of the company. The BVI Business Companies
Act allows significant flexibility in how BVI companies are
structured in terms of capital structure, management roles and
required levels of shareholder involvement. There are also no
financial assistance restrictions or guarantee limitations appli-
cable to BVI companies, with BVI companies having clear
statutory power and capacity to grant guarantees regardless of
corporate benefit.

1.3 What types of leasing are possible under the

laws of your jurisdiction? What are their essential
characteristics?

Leasing arrangements involving BVI entities are generally
governed by foreign laws, typically English or New York law.
Save for public policy considerations, there are no restrictions
under BVI law on the parties’ freedom to choose the governing
law of such arrangements.

1.4 Are there any proposals for reform in the area of

aviation finance?

There are currently no notable BVI legislation proposals relating
to the area of aviation finance.
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1.5 Isit possible according to the laws in your
jurisdiction to enter into non-binding or partially binding
pre-contractual agreements (e.g. ‘letters of intent’) that
will NOT take effect as fully enforceable agreements?

Letters of intent are possible as a matter of BVI law.

1.6 Is there a doctrine of ‘good faith’ in your jurisdiction
that applies to all pre-contractual agreement, financing
and leasing transaction documents, and the conduct of
parties connected to them?

There is no general doctrine of ‘good faith’ as a matter of BVI law.
2 Taxation and Related Matters

2.1 Which government authority in your jurisdiction
has primary responsibility for the accounting for and
regulation of revenue control and taxes?

The British Virgin Islands Inland Revenue Department has
primary responsibility.

2.2 What are typically the taxes in your jurisdiction that
may arise in relation to a sale, a lease or a financing of
an aircraft or an engine?

The BVI currently has no form of applicable income, corpo-
rate or capital gains tax and no estate duty, inheritance tax or
gift tax which would apply to transactions taking place outside
of the BVI.

2.3 s the provision of a current tax-residency
certificate by a payee sufficient for a lessee or a
borrower potentially subject to withholding taxes in your
jurisdiction on rental or interest payments to avail itself
of treaty access and the mitigation of tax liability?

There are no withholding, gross-up provisions or other taxes
applicable in the BVI.

2.4 Has the advent of BEPS (the Base Erosion and
Profit Shifting initiative of the OECD) had any effect as

regards structures in aviation finance and leasing or
their interpretation?

The BV1is a member of the Inclusive Framework on BEPS and
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has committed to implement the minimum standards there-
under. Currently it is not anticipated that this will have any
specific effects in respect of aviation finance or leasing struc-
tures in the BVL.

2.5 What are the typical thresholds in your jurisdiction
for which a permanent establishment may be triggered

under the terms of any relevant double-tax treaty or
similar?

The only double-tax treaty to which the BV is party is between
the BVI and the UK and applies to individuals who are resi-
dents of the BVI and/or the UK and not to corporate entities
and is therefore unlikely to be relevant in the context or aircraft
finance and leasing structures.

Typically, BVI companies are simply required to maintain
a registered agent and registered office in the BVI. It should,
however, be ascertained whether the proposed activities of any
BVT legal entity would constitute a “relevant activity” under the
BVI Economic Substance (Companies and Limited Partner-
ships) Act, 2018 such as “finance and leasing business” as if so
the entity will be required to have adequate substance in the
Territory to ensure that certain core income generating activities
in relation to that activity are physically carried out in the BVI.

ity at question 2.1 likely to establish
a ‘look-through’ right or similar as regards a lender or a

lessor that is a special-purpose vehicle involved for the
purpose of tax treaty access?

This is not applicable.

2.7 Will the import of an aircraft into your jurisdiction
and/or the sale or leasing of the aircraft give rise to any
VAT, sales or use taxes or any customs import or excise
duties?

Aircraft imported into the BVI are subject to BVI import duty.

2.8 Are there any documentary taxes (for example,
stamp duty payable on the execution of documents)?

There are no taxes or duties payable on the execution of docu-
ments in the BVL

3 Registration and Deregistration

3.1 Which government authority in your jurisdiction
has primary responsibility for the regulation of aviation
and the registration of aircraft? Is it an owner registry

or an operator registry? If the aircraft register is an
operator register, is it possible to record the details of
an owner or lessor and any financier with an aircraft
mortgage?

Air Safety Support International (ASSI), a wholly owned subsid-
iary of the Civil Aviation Authority of the United Kingdom, acts
as the oversight regulatory body for the Overseas Territories of
the United Kingdom (including the BVI) in relation to avia-
tion matters.

Ownership interests in aircraft may be registered in the BVI
and the Register of Aircraft is governed by a UK statute, the Air
Navigation (Overseas Territories) Order 2013 (ANOTO). The
Governor of the BVI is the relevant authority for registration
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of aircraft in the BVI and is responsible for maintaining the
register in a legible form — these responsibilities have been dele-
gated to the Director of the Department of Civil Aviation,
which is subject to oversight from ASSI.

3.2 What is the effect of registration of the aircraft?
Does registration on your national aircraft register
confer proof of ownership of the aircraft and/or engine?

Registration, and the issuance of a certificate of registration,
is prima facie evidence of ownership and indicates that the rele-
vant applicant is considered to be qualified for registration. The
Certificate of Registration sets out the following information:
(i) the registration mark; (ii) the aircraft type and serial number;
(iii) the name of the registered owner (and whether such regis-
tered owner holds a charter by demise interest); and (iv) the
nationality of the registered owner.

3.3 Can foreign-owned aircraft be registered on
your national aircraft register and are there limits or

restrictions on the age of aircraft that may be registered
or operated?

The requirements for registration are set out in the ANOTO

and include who is considered to be a qualified person for regis-

tration. Qualified persons include:

(i)  the Crown in right of His Majesty’s Government in the
United Kingdom or in right of the government of the BVI;

(ii) United Kingdom nationals;

(iiiy Commonwealth citizens;

(iv) nationals of any European Economic Area (EEA) state;

(v) bodies incorporated in any part of the Commonwealth
that have their registered office or principal place of busi-
ness in any place in the Commonwealth; and

(vi) undertakings formed in accordance with the law of an
EEA state and that have their registered office, central
administration or principal place of business within the
EEA.

3.4 Can aircraft leases be registered? If so, in what
circumstances? Must the lease be in a particular form

if it is to be valid and enforceable (for example, must it
be in a particular language or be notarised, legalised or
apostilled)?

There is no specific register or regime in the BVI for the regis-
tration of aircraft leases. There is no specific required language
or formalities required in order for an aircraft lease to be valid
and enforceable. It is generally recommended that lease docu-
ments be in English or accompanied by an English language
translation.

3.5 How is deregistration affected and what steps can

a lessor take to deregister the aircraft on termination of
the lease?

There is no specific form of deregistration request and dereg-
istration will typically involve the return to the Governor of
the original certificate of registration endorsed at section (iif)
on the back and signed by the owner of the aircraft, an officer
of the company or an attorney. The aircraft generally cannot
be deregistered until the Governor receives the original signed
certificate.
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4 Security

4.1 Isitpossible to create a mortgage over an aircraft
or engine in your jurisdiction? If so, what are the types

of aircraft mortgage and engine mortgage available and
what formalities are required in order to perfect it?

The registration of security over aircraft in the BV is principally
governed by the Mortgaging of Aircraft and Aircraft Engines
Act, 2011.

Aircraft registered in the BVI or capable of being so registered
and aircraft engines owned by or in the lawful possession of a
BVI company may be made the subject of a mortgage. There is
no statutory format with which the mortgage must comply. The
mortgage itself need not be governed by BVI law. A certified
copy of the mortgage deed must be provided to the Governor.

There are no specific documentary formalities under BVI
law. The fees are on a sliding scale according to the value of
the mortgage.

4.2 Can spare parts, including future parts, be subject
to the aircraft mortgage or engine mortgage (as the case

may be)? If not, are there any other forms of security that
can be taken over spare parts?

A mortgage may cover any store of spare parts (including engines)
for the aircraft but may not include a mortgage created as a
floating charge or a mortgage of spare parts on their own. Parts
that in the future may become attached to the aircraft can be part
of a registered mortgage, provided they are sufficiently identifi-
able when acquired by the mortgagor and their value is given.

4.3 s there a register of mortgages or rights over

aircraft and/or engine?

Mortgages may be registered on the BVI Aircraft Mortgage
Register. The application for registration of the mortgage must
be in the prescribed form and must be made to the Registrar of
Corporate Affairs in the BVI (the Registrar) by or on behalf of
the mortgagee in question. It must be accompanied by a certi-
fied true copy of the mortgage and the prescribed fees.

The Governor will issue a notification of registration, which
is generally available on the date of registration. The notifica-
tion states the date and time of registration, whether it is the
first or a subsequently registered mortgage with respect to the
relevant aircraft and the principal details of the mortgage. The
notification also acknowledges receipt of the relevant registra-
tion fee.

4.4 What other forms of security can be taken over

an aircraft and/or engine and can these other forms be
registered?

In addition to mortgages over aircraft and engines, the following

other forms of security may be taken:

(i)  security assignments in respect of leases and/or insurance
contracts;

(ii) equitable mortgages or charges over the shares of the
owner/borrower entity; and

(iii) fixed or floating charges over the assets of a BVI owner/
borrower.

Where security is taken over the assets of a BVI company,
details of the charge should be included on the entity’s private
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register of charges pursuant to section 162 of the BVI Business
Companies Act. Although not necessary to ensure the enforce-
ability of the security, it is also recommended to publicly register
details of the charge with the BVI Registrar pursuant to section
163 of the BVI Business Companies Act in order to protect
the priority of the charge as on registration a charge will have
priority in the BVI over a subsequently registered charge and
unregistered charges, provided that a registered floating charge
is postponed to a subsequently registered fixed charge unless the
floating charge contains a negative pledge provision.

Where security is to be taken over the shares of a BVI
company, this would typically be governed by BVI law. As a
matter of good practice, an annotation would be placed on the
company’s register of members, which may be publicly filed with
the BVI Registrar. This will put third parties on notice of the
security interest.

4.5 What claims and rights would take priority in your

jurisdiction over a registered mortgage?

A mortgage entered on the BVI Aircraft Mortgage Register has
priority over any subsequent mortgage or charge on that aircraft
or aircraft engine. It is also possible for the priority of a mort-
gage to be fixed by filing a priority notice with the Registrar,
pursuant to which the priority of a yet to be executed mortgage
may be fixed for a 14-day period. When entered in the BVI
Aircraft Mortgage Register within the 14-day period, that mort-
gage shall be deemed to have priority from the time the priority
notice was registered.

4.6 What other forms of security can be granted over

an aircraft and/or engine lease?

Please see the response to question 4.4 above.
5 Enforcement and Repossession

5.1 What are the circumstances in which a mortgagee
or owner can take possession of the aircraft and/or sell
the aircraft? What requirements must the mortgagee or
owner comply with?

Subject to any enforceability considerations under the governing
law of the mortgage, the /ex situs and any other relevant laws,
the BVI courts will typically recognise and enforce contractual
arrangements such as lease termination provisions created under
foreign laws.

5.2 What is the procedure for repossession of the
aircraft?

The BVI courts will generally recognise self-help remedies by
which the counterparties may take possession of the aircraft,
for example, by dealing directly to effect a deregistration of the
aircraft pursuant to a registration power of attorney or Irrevocable
De-Registration and Export Request Authorisation (IDERA).

5.3 Will local courts recognise a choice of foreign law

in an aircraft mortgage? Are there any mandatory local
rules that apply, despite a choice of foreign law?

The choice of a foreign law as the governing law of an aircraft
mortgage would be recognised and given effect to in any action
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brought before a court of competent jurisdiction in the BVI,
except for those laws: (i) which such court considers to be proce-
dural in nature; (ii) which are revenue or penal laws; or (iii) the
application of which would be inconsistent with public policy, as
such term is interpreted under BV law.

5.4 Will local courts recognise and enforce a foreign

court judgment in favour of a mortgagee or lessor? Are
any interim relief measures available?

A final and conclusive judgment in the superior courts of
the United Kingdom, Australia, Bahamas, Barbados, Belize,
Bermuda, Grenada, Guyana, Jamaica, Nigeria, St. Lucia, St.
Vincent and/or Trinidad and Tobago under which a sum of
money is payable (not being in respect of multiple damages, or
a fine, penalty, tax or other charge of similar nature) would, on
registration in accordance with the provisions of The Recip-
rocal Enforcement of Judgments Act (or, where applicable, the
Foreign Judgments (Reciprocal Enforcement) Act), be enforce-
able in the High Court of the BVI without the necessity of any
retrial of the issues which are the subject of such judgment or
any re-examination of the underlying claims.

A final and conclusive judgment 7z personam obtained from a
foreign court other than as noted above under which a sum of
money is payable (other than a sum of money payable in respect
of multiple damages, taxes or other charges of a like nature or
in respect of a fine or other penalty) would be recognised by
the BVI Courts as a valid judgment, and the BVI Courts would
give a judgment based thereon provided that (a) such courts had
proper jurisdiction over the parties subject to such judgment,
(b) such courts did not contravene the rules of natural justice
of the BVI, (¢) such judgment was not obtained by fraud, (d)
the enforcement of the judgment would not be contrary to the
public policy of the BVI, (¢) no new admissible evidence rele-
vant to the action is submitted prior to the rendering of the judg-
ment by the BVI Courts, and (f) there is due compliance with
the correct procedures under the laws of the BVI.

5.5 Are powers of attorney from a local airline in favour
of a lessor or mortgagee likely to be effective to allow
the lessor or mortgagee to deregister the aircraft? Can

such powers be irrevocable, be governed by a foreign law
and/or do they need to be in any particular form for local
recognition?

Under BVI law a deregistration power of attorney may be
granted to secure obligations owed to a finance party and will be
irrevocable until the secured obligation is discharged (and will
survive the insolvency of the grantor). The power of attorney
must be executed as a deed and may be granted to multiple attor-
neys on a joint and/or several basis. Pursuant to the Mort-
gaging of Aircraft and Aircraft Engines Regulations, 2012 (the
Regulations), an IDERA may be entered into, which should be
substantially in the form set out in form 6 of Schedule 1 to the
Regulations.

It is possible to submit the power of attorney to the Governor
and obtain an acknowledgment from the Governor in respect
of it.

A power of attorney need not be governed by BVI law and
will frequently have the same governing law as the other trans-
action documents.
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5.6 If recovery of the aircraft is contested by the lessee
and a court judgment is obtained in favour of the lessor,
how long is it likely to take to gain possession of the
aircraft?

'To date this has not been tested in the BVI.

5.7 To what extent is there arisk from the perspective
of an owner or financier that a lessee of aircraft or
other aviation assets in your jurisdiction may acquire
an economic interest in the aircraft merely by payment
of rent and thereby potentially frustrate any rights to
possession or legal ownership or security?

The mere payment of rent by a lessee is unlikely to be sufficient
to frustrate legal rights of possession or ownership but this posi-
tion has not been tested in the BVI.

5.8 Are there any restrictions on the ability of the
lessor to export the aircraft from your jurisdiction on
termination of the leasing?

There are no specific restrictions in the BVI in this regard.

5.9 Are exchange controls prevailing in your
jurisdiction as regards payments in foreign currency?
Will any consents be required for the remittance of the
sale proceeds abroad?

There is no exchange control legislation under BVI law and
accordingly there are no exchange control regulations imposed
under BVI law and sale proceeds may be remitted abroad
without the necessity of obtaining any consent of any govern-
ment or authority of the BVI.

5.10 If the lease is governed by English law and a
judgment is obtained by the lessor in the English courts,

can that judgment be automatically enforced in your
jurisdiction or will the case have to be re-examined on its
merits?

A final and conclusive judgment in the superior courts of the
United Kingdom, under which a sum of money is payable (not
being in respect of multiple damages, or a fine, penalty, tax or
other charge of similar nature) would, on registration in accord-
ance with the provisions of The Reciprocal Enforcement of
Judgments Act (or, where applicable, the Foreign Judgments
(Reciprocal Enforcement) Act), be enforceable in the High
Court of the BVI without the necessity of any retrial of the
issues which are the subject of such judgment or any re-exami-
nation of the underlying claims.

5.11 What is the applicable procedure for repossession

of an aircraft under other forms of security interests?

The procedure for repossessing an aircraft will depend on the
lex: situs of the aircraft and the governing law and terms of the
relevant security documents.
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6 Conventions

6.1 Has your jurisdiction ratified any of the following:
(a) The Chicago Convention of 1944 on International
Civil Aviation (the Chicago Convention); (b) The 1948
Convention on the International Recognition of Rights
in Aircraft (the Geneva Convention); (c) The 1933
Convention for the Unification of Certain Rules Relating

to the Precautionary Arrest of Aircraft (the 1933 Rome
Convention); and (d) The Convention on International
Interests in Mobile Equipment on Matters Specific to
Aircraft Equipment (the Cape Town Convention) and the
Protocol to the Convention on International Interests

in Mobile Equipment on Matters Specific to Aircraft
Equipment?

The BVI is not a signatory (or a party by extension from the
United Kingdom) to the Chicago Convention, the Geneva
Convention, the 1933 Rome Convention or the Cape Town
Convention.

In relation to the Cape Town Convention, however, the
United Kingdom is obliged to ensure that its overseas territories
(including the BVI) comply with certain provisions, which are
reflected in the Air Navigation (Overseas Territories) Order 2013.

6.2 Has ratification of the Cape Town Convention
caused any conflicts or issues with local laws?

The BV1 is not party to the Cape Town Convention.

6.3 What is the legal position regarding
non-consensual rights and interests under Article 39 of
the Cape Town Convention?

This is not applicable.

6.4 Has your jurisdiction adopted the remedies on
insolvency provided under Article XI of the Protocol to
the Cape Town Convention?

This is not applicable.

6.5 What is the procedure to file an irrevocable
deregistration and export request authorisation under
the Cape Town Convention (IDERA)?

This is not applicable.
7 Liability for Damage and Environmental

7.1 Can the owner be strictly liable — liable without
arequirement to prove fault or negligence — for any

damage or loss caused by the aircraft assuming the
owner is an innocent owner with no operational control
of the aircraft?

The owner of an aircraft is subject to strict liability by virtue
of section 40(2) of the UK Civil Aviation Act 1949, which is
extended to the BVI. However, section 76(4) of the UK Civil
Aviation Act 1982 (which is also extended to the BVI) provides
that loss or damage caused by an aircraft in flight or by a person
in, or an article, animal or person falling from, an aircraft is
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transferred to the person to whom the owner has demised, let or
hired out the aircraft, provided that the demise, let or hire is for
more than 14 days and no crew member is employed by the owner.

7.2 Does the EU Emissions Trading System (EU ETS),
or ICAO's Carbon Offsetting and Reduction Scheme
for International Aviation (CORSIA), apply to aircraft
and aircraft operators in your jurisdiction? Will charges
levied according to the EU ETS, or its equivalent, give

rise to any in rem rights in relevant aircraft that are

part of the fleet of the operator concerned and, if so,

will such rights rank in priority ahead of any mortgage
interests properly registered in the relevant aircraft and/
or engine?

While the United Kingdom introduced the UK Emissions
Trading Scheme to replace the EU Emissions Trading System
and is a contracting state to CORSIA, these regimes and partic-
ipations have not however been extended to the BVI to date.

7.3 What liabilities (actual or potential) could an owner,
lessor or financier of an aircraft incur in your jurisdiction
because of a failure to comply with local environmental
law and/or regulations on the part of an operator of
aircraft leased or financed by it?

It is rare for aircraft to be physically located or operated in the
BVI. Typically, therefore, liabilities would be incurred in the
jurisdiction in which the aircraft is located.

8 Insolvency and Searches

8.1 Are there any public registers in your jurisdiction
where a search can be carried out to determine whether

an order or resolution for any bankruptcy, bankruptcy
protection or similar insolvency proceedings has been
registered in relation to an operator or lessee?

Searches may be conducted of: (i) the public records in respect
of BVT registered legal entities with the BVI Registrar; and (ii) of
the Civil Index, the High Court’s Judicial Enforcement Manage-
ment System and the E-Filing Index of matters filed using the
Eastern Caribbean Supreme Court E-Litigation Portal main-
tained at the Registry of the High Court in the BVI which would
provide details of any steps taken in the BVI for the appoint-
ment of a receiver, administrator or liquidator to, or for the wind-
ing-up, dissolution, reconstruction or reorganisation of the entity.

It should however be noted that (i) failure to file notice of
appointment of a receiver does not invalidate the receivership
but only gives rise to penalties on the part of the receiver, and
(i) in the case of the appointment of a liquidator, notice of the
appointment of a liquidator may be filed up to 14 days after the
actual appointment.

8.2 In the event that an operator or lessee were to
become insolvent either on a balance sheet basis (assets

less than liabilities) or is unable to pay debts as they fall
due, would an operator or lessee be required to file for
insolvency protection?

As a technical matter, a BVI company will be deemed to be
“insolvent” under BVI law if it does not meet the cash flow
test or the balance sheet test. There are also some “fast track”
ways for a creditor to prove cash flow insolvency, for example:
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(i) the BVI company fails to comply with a formal statutory
demand which has not been set aside; ot (ii) execution or other
process issued on a court judgment is returned wholly or partly
unsatisfied.

Once a BVI company is proved to be “insolvent” on one or
more of the bases above then (among others) a creditor could in
theory apply to the BVI Court to put the company into liquida-
tion. The BVI Court has the discretion as to whether or not to
accede to that application.

The fundamental question directors of an operator or lessee
should consider, both when financial difficulties first become
apparent and on an ongoing basis until the financial difficulties
are resolved, is whether there are reasonable prospects that the
company will avoid insolvent liquidation. If the answer is that
there are no such reasonable prospects, the directors should take
appropriate steps to appoint an insolvency practitioner to act
as liquidator of the company as soon as reasonably practicable.
Directors can be personally liable if they fail to take appropriate
steps to commence formal liquidation where there is no reason-
able prospect of the company avoiding insolvent liquidation.

8.3 Do the available forms of insolvency protection
in your jurisdiction involve the appointment of either

an officer of the court or a specifically court-appointed
official to take control of the operator or lessee (an
‘Insolvency Official’) while in insolvency protection?

Yes, cither the Official Receiver or an eligible insolvency prac-
titioner may be appointed as liquidator. A liquidator may be
appointed:

(i) by the shareholders of the company by way of a resolution
passed by a majority of 75% (or such higher threshold as
specified by the company’s constitutional documents);

(ii) by the court on the application of the company, a creditor,
a member or the supervisor of a creditors’ arrangement in
respect of the company; or

(iii) by the Commission or the Attorney General where: (a) the
company is insolvent; (b) the court is of the opinion that it
is just and equitable that a liquidator should be appointed;
or (¢) the court is of the opinion that it is in the public
interest for a liquidator to be appointed.

8.4 Does the commencement of insolvency protection
involving the appointment of an Insolvency Official

in your jurisdiction have the effect of prohibiting the
owner from taking the following actions to enforce

the lease after commencement of such protection: (a)
applying any security deposit held by the owner against
any unpaid amounts due under the lease; (b) accepting

payment of rent or other lease payments from the lessee,
a guarantor or a shareholder; (c) giving notice of default
under the lease; (d) obtaining a judgment or arbitral
award for unpaid lease payments; (e) giving notice to
terminate the leasing of the aircraft and/or engine; or

(f) exercising rights to repossess the aircraft and/or
engine?

On the commencement of the liquidation the liquidator will
have custody and control of the assets of the company. Unless
the court otherwise orders, no person may commence or
proceed with any action or proceeding against the company or
in relation to its assets ot exetcise or enforce (or continue to
exercise or enforce) any right or remedy over or against assets of
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the company. The rights of a secured creditor to take possession
of and realise or otherwise deal with the assets of the company
over which the creditor has a security interest are, however,
unaffected by the commencement of the liquidation.

8.5 Canthe commencement of insolvency proceedings
have retrospective effect in relation to any such actions

taken before commencement? If so, for what period can
there be a look back?

Under the BVI Insolvency Act, 2003, transactions may be
set-aside where they constitute “insolvency transactions” that
are entered into during the “vulnerability period”. An “insol-
vency transaction” is a transaction entered into at a time when
the relevant company is insolvent or the transaction causes the
relevant company to become insolvent.

The “vulnerability period” generally commences six months
prior to the onset of insolvency (normally the date of an applica-
tion to appoint a liquidator) and ends on the appointment of the
liquidator. For connected persons, the period is two years prior
to the onset of insolvency. For extortionate credit transactions,
the period is five years.

The BVI Insolvency Act, 2003 sets out four specific types
of transactions that are voidable — preferences, undervalue
transactions, certain floating charges and extortionate credit
transactions.

8.6 s there, either under law or as a matter of practice
in your jurisdiction, a period of time within which the
Insolvency Official will either ‘adopt’ the lease and

pay rent and other lease payments as an expense

of the insolvency or ‘reject’ the lease and permit the
owner to enforce such rights as it may have under the
lease? (a) If the lease is ‘adopted’, will the Insolvency
Official also pay any unpaid lease payments due as at
commencement of the insolvency protection? (b) If not
or if the lease is ‘rejected’, would the owner’s claim for
any outstanding sums rank equally with other ordinary
unsecured creditors of the lessee?

There are no specific provisions of BVI law in this regard.

8.7 Are there certain types of preferred creditors whose
claims will rank above claims of the owner?

The claims of preferential creditors under BVI law and the costs
and expenses of the liquidation itself will have priority over the
claims of any unsecured creditors of the company.

8.8 If the aircraft is in the possession of a person
other than the operator or lessee at the commencement
of insolvency protection of the operator or lessee, for
example, an independent maintenance facility, will such

person be entitled, under the laws of your jurisdiction,
to assert a lien arising under law or contract over the
aircraft in respect of amounts then due and unpaid to
such person by the operator or lessee?

The ability to assert a lien in respect of due and unpaid amounts
will be governed by the governing law of the transaction
documents.
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9 Detention and Confiscation 9.2 Are there any rights in relation to third parties to
detain or sell the aircraft pursuant to illegal activities,

tax or any other laws if the operator or lessee fails to pay
when due? If so, can the aircraft be forfeited and sold
without the owner being made aware?

9.1 Other than insolvency laws (see section 8), are
there any laws that may have the effect of defeating the

owner’s right in the aircraft — for example, government

requisition? Do the laws of your jurisdiction provide for
any compensation in such circumstances? There are no specific provisions of BVI law in this regard.

There are no specific provisions of BVI law in this regard.
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